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vance of the controversy. The nations show their good faith by agreeing 
not to declare or to begin hostilities during the investigation or before 
the report is submitted, as it would be both a farce and a scandal to sub- 
mit the question to the commission and, during the course of its inves- 
tigation, to resort to arms. The report will only be complied with if 
public opinion forces compliance, and this can only be the case if the 
report itself is so carefully drafted and considered as to enlist public 
opinion in its behalf. 

To those who believe that physical force both generates and sanc- 
tions law these treaties are sorry performances. To those who believe 
that public opinion both generates and sanctions law these treaties will 
seem to mark the beginning of a better day. 

Mr. Bryan entered the Department of State to do a certain thing, and 
he did it. It is for time to determine whether it was worth doing and 
whether he did it well. 



THE CONTROVERSY BETWEEN THE UNITED STATES AND GERMANY 
OVER THE USE OF SUBMARINES AGAINST MERCHANT VESSELS 

Important questions of international law and humanity have been 
raised during the last few months by the repeated and relentless attacks 
of German submarine torpedo boats upon merchant vessels found 
within the war zone prescribed in the proclamation of the German ad- 
miralty of February 4, 1915. While the whole civilized world has a vital 
interest in the solution of these questions, the United States, as the lead- 
ing and most seriously affected neutral nation, has protested in a series 
of impressive and statesmanlike diplomatic documents, and has vig- 
orously maintained the protest made to Germany against the carrying 
out of the threats against merchant shipping visiting the war zone as 
far as American ships and lives are concerned. 

The German proclamation of February 4th announced that every 
enemy ship found within the war zone would be destroyed, that neutral 
ships found therein would be exposed to danger from accidents and from 
mistaken identity because of the misuse of neutral flags by enemy ships, 
and that the measures to make the proclamation effective would be 
carried out even if they endangered the lives of the passengers and crew. 
In the execution of the proclamation, several incidents have occurred 
which have brought Germany and the United States to the verge at 
least, of the severance of diplomatic relations. 
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On March 28, 1915, the British steamer Falaba with 160 passengers 
and 90 in the crew was sunk by a torpedo fired from a German subma- 
rine, resulting in the death of 111 of the persons on board, including one 
American. 

On April 28th the American steamer Cushing, bound from Phila- 
delphia to Rotterdam with a cargo of petroleum and oil, was bombarded 
by bombs from a German airship but apparently without effect, as the 
steamer was able to proceed to her destination. 

On May 1st the American oil tank steamer Gulflight, bound from Port 
Arthur, Texas, to Rouen, France, was torpedoed by a German sub- 
marine, resulting in damage to the ship and the death of the captain and 
two of the crew. The steamer was subsequently taken into a British 
port. 

On May 7th one of the largest passenger ships in the world, the British 
steamer Lusitania, was torpedoed while bound from New York to Liver- 
pool with 1,959 persons on board, and sunk with a loss of over 1,198 
souls, including 124 American citizens. 

It will be noted that the German proclamation applied to both enemy 
and neutral vessels; that the destruction of the former was to be inten- 
tional and deliberate while the latter were warned against accidents from 
mines, as subsequently explained, and attacks by mistake. The fore- 
going incidents included the deliberate sinking by torpedoes of bellig- 
erent merchant vessels, upon which American citizens were being carried 
as passengers, and attacks upon American vessels by a submarine and 
airships. Neither of the attacks upon the latter vessels could be attrib- 
uted to accidental contact with mines, and in order to bring them 
within the provisions of the German warning, Germany alleged that they 
resulted from mistaken identity. 

In the ensuing correspondence the United States has maintained that 
the high seas are free; that American citizens have a right to take their 
ships and to travel wherever their legitimate business calls them upon 
the high seas; and that the proclamation and warning issued by Germany 
cannot operate as in any degree an abbreviation of these rights. The 
United States refuses to admit that, unless a blockade is proclaimed and 
effectively maintained, a belligerent has any right to interfere with 
neutral vessels except to exercise the right of visit and search and to sub- 
ject the vessel and cargo to the recognized legal consequences which 
follow the establishment through the process of visit and search of the 
belligerent nationality of the vessel or the contraband character of its 
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cargo. To attack and destroy merchant vessels on sight the United 
States regards as "unprecedented in naval warfare," and the destruction 
of American lives upon merchantmen " an indefensible violation of neu- 
tral rights." Concerning the threatened dangers to neutral vessels be- 
cause of the alleged misuse of neutral flags, the United States holds that 
the suspicion that enemy ships are using neutral flags improperly can- 
not create a just presumption that all ships traversing the prescribed 
area are subject to the same suspicion, and points out that the right of 
visit and search is recognized as legitimate and necessary in order to 
determine such questions. 

Germany makes a general defense of the war zone proclamation and 
submarine activities first, as acts of retaliation against her enemies, 
secondly, as justified by the neutrals' toleration of Great Britain's in- 
terference with their commerce with Germany; thirdly, as the means of 
stopping her enemies' supply of war materials from neutrals, which the 
neutral governments have failed to suppress; and, finally, because 
Germany's warning was given in ample time for neutrals to avoid the 
war zone, and she is therefore relieved of responsibility for "accidents" 
within the zone. 

As to these propositions the United States replies that " a belligerent 
act of retaliation is per se an act beyond the law, and the defense of an 
act as retaliatory is an admission that it is illegal"; that however jus- 
tifiable such acts may be thought to be against an enemy, they are 
manifestly indefensible if they deprive neutrals of their acknowledged 
rights; that the policy of the belligerents with reference to neutral trade 
can only be discussed with those governments and is irrelevant to Ger- 
many's violation of American rights; that the United States is not open 
to any charge of unneutral action to justify acts of retaliation against 
it; and, finally, that no warning that an illegal and inhuman act will be 
committed can possibly be accepted as an excuse for that act or as an 
abatement of the responsibility for its commission. 

In answer to America's demands that Germany legitimately establish 
through visit and search, her right to deal with merchant vessels, the 
latter government contends, with reference to enemy ships, that the 
distinction between merchantmen and warships has been obliterated by 
the order to British merchantmen to arm themselves and to ram and 
otherwise to resist German submarines; that it would be dangerous for 
German submarines to attempt to visit and search them and they are 
therefore not in a position to observe the rules of capture; that neutral 
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persons who travel upon such enemy merchantmen thereby expose 
themselves to the dangers of war, and that accidents which befall 
neutrals on such ships in the war zone are not different from accidents 
to which neutrals are exposed in the seat of war on land, whenever they 
betake themselves into dangerous localities in spite of previous warnings. 
Germany declines to admit that the presence of American citizens on 
board enemy ships can protect such ships from attack, and in order to 
furnish adequate facilities for the traveling of Americans across the 
Atlantic Ocean under the American flag, she suggested an agreement 
between the two governments for the transfer to the American flag of a 
number of neutral passenger steamers and, if necessary, of four enemy 
passenger steamers. 

With reference to the visit and search of neutral vessels, Germany 
holds that while it is not her intention deliberately to attack and destroy 
such vessels, the disguising of British ships under neutral flags makes it 
difficult for the German submarines to recognize neutral vessels, and the 
danger to which the commander and the submarine would be exposed in 
attempting to visit and search an armed enemy ship in disguise, and the 
necessity of making the German measures effective at all events, make 
visit and search impossible, except when neutral vessels are recognizable 
as such. In order to avoid the possibility of mistaking American for 
hostile merchant vessels, Germany suggested that the United States 
convoy their ships carrying peaceable cargoes while traversing the war 
zone, or that such ships be made recognizable by special markings. 

The United States did not accept Germany's suggestion of convoy 
and refused to entertain the offer to designate certain vessels which 
shall be free to travel in the war zone. Such an agreement, the United 
States asserted, would, by implication, subject other vessels to illegal 
attack, and would be an abandonment of the principles for which our 
government contends. In opposition to the reasons given by Germany 
for the non-observance of the rules of war with reference to visit and 
search, the United States sets up the indisputable rights of Americans to 
take their ships into all parts of the high seas and to pursue their lawful 
errands as passengers on merchant ships of belligerent nationality. It 
recognizes the extraordinary conditions created by the war and the 
radical alterations of circumstance and method of attack produced by 
the use of instrumentalities of naval warfare which the nations did not 
have in view when the existing rules of international law were form- 
ulated, and it is ready to make every reasonable allowance for these 
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novel and unexpected aspects of war at sea; but it cannot consent to 
abate any essential or fundamental right of its people because of a mere 
alteration of circumstance. It insists that the lives of noncombatants, 
whether they be of neutral citizenship or citizens of one of the nations at 
war, cannot lawfully or rightfully be put in jeopardy by the capture or 
destruction of an unarmed merchantman, and that the commanders of 
submarines may do nothing that would involve the lives of noncom- 
batants or the safety of neutral ships, even at the cost of failing of their 
object of capture or destruction. It is manifestly impossible, contends 
the United States, to use submarines against merchantmen without 
an inevitable violation of many sacred principles of justice and hu- 
manity, for it is practically impossible for the officers of a submarine to 
visit a merchantman at sea and examine her papers and cargo; it is 
practically impossible for them to make a prize of her; if they cannot 
put a prize crew on board of her, they cannot sink her without leaving 
all her crew and all on board of her to the mercy of the sea in small 
boats, and in some cases time enough for even that poor measure of 
safety is not given. The United States firmly maintains that the 
rights of neutrals in time of war are based, not upon expediency, but 
upon immutable principles; that it is the duty and obligation of bellig- 
erents to find a way to adapt the new circumstances to them, and that 
if a belligerent cannot retaliate against an enemy without injuring the 
lives and property of neutrals, humanity, justice and a due regard for 
the sovereignty and dignity of neutral powers should dictate that the 
practice be discontinued. 

In the course of the discussion, Germany acknowledged her liability 
in the case of the torpedoing of the American steamer Gulfiight, and 
offered compensation for the damages sustained by American citizens. 
The steamer, it was explained, was mistaken for an enemy vessel, 
because it was convoyed by British ships and had no distinctive marks 
to show that it was neutral. 

Concerning the attack by airships on the American steamer Cushing, 
Germany also indicated her willingness to acknowledge liability and 
make reparation, but after an investigation, she was unable definitely to 
establish the attack in fact. A German aviator had attacked what he 
thought was a hostile vessel, which may possibly have been the Cush- 
ing, at the time and place of the attack on the latter, but the vessel in 
question carried no flag and displayed no neutral markings. The 
United States was asked to submit the evidence in its possession. 
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With reference to the attack on the British steamer Falaba, Germany 
stated that it was the intention of the commander of the submarine to 
allow the passengers and crew ample time to save themselves, but the 
captain of the Falaba disregarded the order to lay to and took flight, 
sending up rocket signals for help, whereupon the German commander 
ordered the passengers and crew to leave the ship within ten minutes. 
Twenty-three minutes were actually allowed before the torpedo was 
fired, and then only upon the approach of suspicious steamers. The 
United States declined to accept this explanation as in any way relieving 
Germany of responsibility for the loss of American lives. It took the 
ground that an effort on the part of a merchantman to escape capture 
and secure assistance does not alter the obligation of the capturing vessel 
in respect of the safety of the lives on board after the vessel had ceased 
her attempt to escape. " Nothing but actual forcible resistance or con- 
tinued efforts to escape by flight when ordered to stop for the purpose 
of visit on the part of the merchantman has ever been held to forfeit the 
lives of her passengers or crew." 

In explanation of the attack upon the Lusitania, Germany alleged 
that the vessel was equipped with masked guns, supplied with trained 
gunners and special ammunition, transported Canadian troops, carried a 
cargo of explosives prohibited by the laws of the United States to 
passenger vessels, and was serving virtually as an auxiliary to the 
British naval forces. It was also alleged that the vessel had a large 
cargo of ammunition destined for Great Britain, in the destruction of 
which Germany acted in self-defense; that if the commander of the 
submarine had allowed the passengers and crew time to put out in 
boats before firing the torpedo, his own vessel would surely have been 
destroyed; that it might reasonably have been expected that such a 
mighty ship would have remained above water long enough after being 
torpedoed to permit the passengers to enter the ship's boats; and that 
the rapid sinking of the vessel was primarily due to the explosion of the 
cargo of ammunition caused by the torpedo. The United States made a 
flat denial, based upon official information, that the Lusitania was 
armed for offensive action; that she was serving as a transport; that she 
carried a cargo prohibited by the statutes of the United States and that 
she was a naval vessel of Great Britain. The contentions of Germany 
regarding the carriage of contraband and its explosion by the torpedo 
the United States regarded as irrelevant to the question of the legality 
of the methods used by the German naval authorities in sinking the 
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vessel, and it reiterated its stand taken in the Falaba case that only the 
actual resistance of the vessel to capture or refusal to stop when ordered 
to do so for the purpose of visit could have offered the commander of 
the submarine any justification for so much as putting the lives of those 
on board in jeopardy. "Whatever be the other facts regarding the 
Lusitania," concluded the American note on this point, "the principal 
fact is that a great steamer, primarily and chiefly a conveyance for 
passengers, and carrying more than a thousand souls who had no part 
or lot in the conduct of the war, was torpedoed and sunk without so 
much as a challenge or a warning, and that men, women and children 
were sent to their death in circumstances unparalleled in modem war- 
fare." The United States demanded a disavowal of the act of the 
German naval commander in sinking the Lusitania, reparation for the 
American lives lost, and warned Germany that a repetition of acts of 
her naval authorities in contravention of the neutral rights of American 
citizens would be regarded as "deliberately unfriendly." 

A mighty belligerent has thus been brought, so to speak, before the 
bar of humanity and civilization to answer a no less powerful neu- 
tral for alleged infractions of the laws governing their relations in the 
society of nations, of which they both are members. The magnitude of 
the material interests entrusted to the care of each government and the 
great influence which each exerts upon the practice and customs of 
international relationships make the outcome of the controversy of 
much importance to both, and neither can afford to give up any rights 
which they legitimately possess nor suffer any infringement or diminu- 
tion thereof at the hands of the other. 

Germany does not deny the facts nor dispute the principles of law 
invoked by the United States, but sets up other facts and reasons to 
justify her course of action. Her replies amount virtually to a plea of 
confession and avoidance and the burden of proof therefore rests upon 
her. An examination of her answer will show whether or not she has 
made out her case. 

Germany pleads, in the first place, the necessity for retaliation against 
her enemies, but in carrying out her measures she draws no distinction 
between enemy and friend and inflicts the most extreme penalty upon 
both alike. According to accepted doctrines retaliation may be jus- 
tified- in war only against an enemy for failing to observe the rules of war 
and humanity. It finds no place in the body of rules regulating the 
relations of neutrals and belligerents. But in order to establish some 
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basis for including neutrals within the punishment meted out to her 
enemies, Germany practically alleges that her acts of retaliation are 
designedly directed against neutrals because they have failed to force 
Great Britain to allow them to trade with Germany. Prohibitions of 
commercial intercourse may justify acts of retaliation in kind, but the 
claim of the right of a belligerent to retaliate against a neutral for acts 
of the enemy in interfering with commerce between their respective 
countries is one which the United States has shown itself in historic 
times to be unwilling to accept at any cost. It is the duty, not of the 
neutral, but primarily of the belligerent who depends so much upon 
foreign commerce, to protect that commerce from the interference of 
his enemy and if he is unable to protect himself in this way, he must 
take the consequences of his own weakness. He cannot be heard to say 
that his weakness is an excuse for attacks upon a neutral. The neutral 
alone determines the measures he will take to protect his legitimate 
trade. As long as he acts impartially between the belligerents they 
have no cause whatever for complaint, and in determining the neutral's 
impartiality the relative military and naval strength of the respective 
belligerents is not a matter which can be taken into consideration. 

The interruption of trade between Germany and the United States 
cannot be attributed to any act of the United States, but is caused 
exclusively by the acts of Germany's enemies. Protests have been 
lodged with Great Britain on every occasion when the United States 
considered that its rights as a neutral trader required such a protest. 
If the diplomatic correspondence with Great Britain has been con- 
ducted in less vigorous terms than that with Germany, it is because of 
the difference in the methods employed by the two belligerents in 
asserting their alleged belligerent rights. On the one hand, not a 
single American ship or cargo has been destroyed, not a single Amer- 
ican life endangered or taken, and for the cargoes detained compensa- 
tion in many cases has already been paid; while, on the other hand, 
attempts have been made to destroy American vessels with their cargoes, 
and in one case at least the attempt was successful, and hundreds of 
American lives have been ruthlessly jeopardized and in some instances 
sacrificed. In the absence of any acts on the part of the United States 
or its citizens, illegal according to the accepted principles of interna- 
tional law, Germany has no basis whatever for taking any action against 
them, illegal according to the same principles, and her justification of 
such illegal acts on the ground of retaliation is therefore untenable. 
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Passing from Germany's allegation that her acts beyond the law- 
are justified as measures of retaliation, an examination will now be 
made of her explanation of those acts on grounds coming within the 
law. 

The first contention of this kind is that the attacks of submarines are 
justified as a means of stopping the supply of war material to Germany's 
enemies. A belligerent has always exercised the right of preventing 
contraband trade with the enemy, and while neutrals have an undoubted 
right to engage in such trade, they cannot object if a belligerent seizes 
and confiscates it before it reaches its enemy destination. But aside 
from the question of the regulation of the manner of seizure and con- 
demnation, the penalty which may be inflicted upon a neutral for en- 
gaging in the carriage of contraband must not exceed his offence against 
the belligerent. The right to confiscate a contraband cargo has never 
been and is not now disputed; the law books and decisions of prize courts 
teem with discussions as to the circumstances under which a ship and 
innocent cargo may be confiscated; and both ship and cargo may, in 
exceptional cases, be destroyed; but the authorities and precedents will 
be searched in vain for any justification or excuse for taking the lives of 
the persons on board a ship carrying contraband cargo. No personal 
penalty has ever attached to neutrals for carrying contraband, except 
the risk of the loss of ship and cargo, nor has any inconvenience been 
suffered by neutral passengers on contraband-carrying ships, except the 
possible breaking up of their voyage. The infliction by Germany in the 
present war of the extreme penalty of death is therefore as unjustifiable 
on this ground as it is upon the ground of retaliation. 

The statement that Germany is relieved of responsibility because of 
the warning issued before the acts were committed hardly deserves men- 
tion in the discussion of questions as serious as those under considera- 
tion. A threat to do an illegal act is, according to municipal law, a 
separate crime in itself, and although Germany's threat may not be a 
crime under international law, her warning that an illegal act under 
international law is to be committed cannot justify her commission of 
the act : it rather aggravates the offence by showing premeditation and 
design. 

Recognizing the weakness of her position on the grounds previously 
discussed, Germany makes specific reply to the objections raised by the 
United States to attacks by submarines upon merchant vessels without 
first ascertaining their nationality or the contraband character of their 
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cargo, to their confiscation by destruction without condemnation through 
the usual prize court proceedings, and to the failure of the submarine to 
provide for the safety of the passengers and crew. 

Germany's defense of the peremptory destruction of British vessels 
amounts to a denial that they have the status of merchant vessels. 
According to the German contention, the arming of merchant vessels 
for defensive purposes and the instructions to them to resist the attacks 
of German submarines take these vessels out of the category of merchant 
ships and convert them into war ships, which can be surprised and 
destroyed without warning, including their cargoes and all on board. 
This view is apparently an erroneous construction of the abolition of 
privateering by the Declaration of Paris to mean that merchant ships 
cannot be armed for offensive purposes and cannot defend themselves 
if attacked. 1 But this doctrine is directly opposed to the Anglo-American 
practice, which recognizes the right of an enemy merchantman to defend 
itself against attack, and to escape if it can, but not to engage in aggres- 
sive warfare. 2 The American doctrine was stated by Chief Justice 
Marshall in delivering the opinion of the Supreme Court of the United 
States in the case of the Nereide, 3 decided on March 6, 1815. His deci- 
sion was reaffirmed three years later by the same court in the case of the 
Atalanta. 4 In the decision first mentioned the Chief Justice held squarely 
that "a belligerent has a perfect right to arm in his defense" and that 
"a neutral has a perfect right to transport his goods in a belligerent 
ship." Discussing the relation of these rights to the rights of the enemy, 
the Chief Justice said: 

The neutral has no control over the belligerent right to arm — ought he to be ac- 
countable for the exercise of it? By placing neutral property in a belligerent ship, 
that property, according to the positive rules of law, does not cease to be neutral. 

1 The German views will be found clearly stated in the work of Dr. Schramm, 
special adviser to the German Admiralty, entitled "Das Prisenrecht," pp. 266-267, 
and the question is carefully considered by Dr. Heinrich Triepel, professor at the 
University of Berlin, in an article entitled "Der Wiederstand feindlicher Handels- 
schiffe gegen die Aufbrigung" in the Zeitschrift fiir Volkerrecht, No. 8, p. 378. 

2 For an exposition of the British policy of arming merchant vessels and an his- 
torical review of the practice, see the article in this Journal for October, 1914, p. 705, 
by Mr. A. Pearce Higgins, lecturer of international law at the London School of 
Economic and Political Science, formerly deputy Whewell professor of international 
law in the University of Cambridge. 

3 9 Cranch, 389. 

4 3 Wheaton, 409. 
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Why should it be changed by the exercise of a belligerent right, universally ac- 
knowledged, and in common use when the rule was laid down, and over which the 
neutral had no control? 

The belligerent answers, that by arming, his rights are impaired. By placing his 
goods under the guns of an enemy, the neutral has taken part with the enemy, and 
assumed the hostile character. Previous to that examination which the court has 
been able to make of the reasoning by which this proposition is sustained, one re- 
mark will be made, which applies to a great part of it. The argument which, taken 
in its fair sense, would prove that it is unlawful to deposit goods for transportation 
in the vessel of an enemy, generally, however imposing its form, must be unsound, 
because it is in contradiction to acknowledged law. 

The Chief Justice then went further and held that the resistance of the 
enemy vessel to capture did not infect, as it were, the property of the 
neutral carrier, and that the property of the neutral would not share the 
fate of the enemy vessel unless the owner took part in the resistance to 
capture. Referring to the character of such a vessel and the risk assumed 
by neutrals in employing it as a means of transportation, the Chief 
Justice remarked: 

She is an open and declared belligerent; claiming all the rights, and subject to all 
the dangers, of the belligerent character. She conveys neutral property, which does 
not engage in her warlike equipments, nor in any employment she may make of them; 
which is put on board solely for the purpose of transportation, and which encounters 
the hazard incident to its situation; the hazard of being taken into port, and obliged to 
seek other conveyance, should its carrier be captured. 

The status of passengers was not and could not have been involved in 
this case, for that question has been raised for the first time by Germany 
in the present war. Their personal security was so firmly established in 
the practice of nations that the Chief Justice took occasion to reinforce 
his conclusion as to the goods on board by drawing an analogy between 
the status of neutral passengers and the position of neutral goods. He 
used the following language: 

If the neutral character of the goods is forfeited by the resistance of the belliger- 
ent vessel, why is not the neutral character of the passengers forfeited by the same cause? 
The master and crew are prisoners of war, why are not those passengers who did not 
engage in the conflict, also prisoners? That they are not, would seem to the court 
to afford a strong argument in favor of the goods. The law would operate in the 
same manner on both. 

This case is more significant because the neutral owner of the goods was 
actually on board the armed merchant vessel at the time of seizure and 
during its resistance to capture. 
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The holding that merchant vessels may be armed for defensive pur- 
poses was actually applied in the practice of the United States during 
the present war before the submarine issue was raised. A circular issued 
by the Department of State on September 19, 1914, with reference to the 
status of armed merchant vessels, 6 declares that "a merchant vessel 
of belligerent nationality may carry an armament and ammunition for 
the sole purpose of defense without acquiring the character of a ship of 
war," and the character of a defensive armament is defined in detail. 

The opinion of Chief Justice Marshall on these points represents the 
mature conclusions of a great jurist applying, after careful examination 
and thorough consideration, the principles of the law of nations, which 
the United States, with commendable firmness declares are immutable 
and cannot be modified by a single nation for reasons of expediency. 

Assuming that proper steps are taken for the safety of the passengers 
and crew and the security of the neutral cargo on board an enemy vessel, 
no doubt can be raised as to the right of the German submarines to de- 
stroy the vessel itself. In the case of enemy vessels, capture, that is to 
say, seizure with intent to retain, passes title immediately to the captor's 
government. The intervention of a prize court is necessary only in 
order to pass the title from the capturing government to an individual 
claimant, if there be a municipal statute giving the individual captors an 
interest in the vessel or property. This is, however, a matter of indif- 
ference to the proprietors of the enemy ship. As soon as it is seized they 
lose their title and, barring recapture, the vessel is lost to them, and it is 
all one to the erstwhile owner whether the ship be sunk or whether it be 
taken into an enemy port. 6 

The destruction of neutral vessels or of neutral property on board an 
enemy vessel is, however, a very different matter. The neutral does not 
lose title to his vessel or cargo until it has been legally condemned 
according to the regular course of proceedings in a prize court for reasons 
recognized by international law as just grounds for condemnation. 
Such proceedings should not be held upon the quarter deck of a warship 
nor after the vessel with its papers has been destroyed. While danger 
to the capturing vessel or to the success of its operations, distance from 
the home port, or other circumstances, may justify the destruction of an 
enemy vessel, it has been held by the prize courts that such reasons can- 
not justify the destruction of a neutral vessel, or of enemy vessels when 

6 Supplement to this Journal for January, 1915, p. 121. 
6 Hall, International Law, 4th Edition, pp. 474-5, 477. 
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there is neutral cargo on board, and if there is any doubt as to the cap- 
tor's power to bring such a vessel to adjudication, it is his duty to release 
her. 7 Lord Stowell, in a case decided in 1819 8 went so far as to declare 
that the destruction of neutral property without bringing it in for ad- 
judication "cannot be justified to the neutral owner by the gravest 
importance of such an act to the public service of the captor's own 
state. To the neutral it can only be justified, under any such cir- 
cumstances, by a full restitution in value." Where neutral lives, in- 
stead of neutral property, are destroyed, restitution in full value is 
impossible. 

In the course of the discussion relating to neutral vessels, Germany 
has modified her original warning that, in order to avoid mistakes, such 
ships keep entirely away from the war zone, by suggesting that such 
vessels when navigating the war zone be convoyed or be made recogniz- 
able as neutral by special markings. The reasons given for requiring 
neutrals to take these precautions is that British ships are sailing under 
neutral flags, and that neutral ships sailing under their own flags may be 
mistaken for enemy ships. Here again Germany seeks to impose upon 
neutrals an entirely new and illegal burden. The disguising of the ships 
of belligerents is a longstanding practice of naval warfare, and is ex- 
pressly recognized in the German Prize Code. It is a matter over which 
neutrals have no control and they have never been punished for its ex- 
ercise. Indeed, one of the chief reasons for recognizing the right of visit 
and search of vessels flying neutral flags is precisely to determine if they 
are entitled to fly the neutral flag. The onus of proof of belligerent 
nationality has always rested upon the captor, but Germany now seeks 
to relieve herself of this duty and to impose it upon neutrals by forcing 
them, under penalty of destruction and death, to establish their neutral 
character by external signs. The United States was, therefore, fully 
justified in ignoring such suggestions. Further ample and sufficient 
reasons for disregarding them will also appear upon slight reflection. 
To acknowledge Germany's right to sink on sight vessels not distinc- 
tively marked as neutral would, by implication, be an acquiescence in 
her claim to sink on sight other neutral vessels not so marked and enemy 
vessels which may have neutral persons and cargoes on board. The 
convoying of American vessels bound for enemy ports would in ad- 
dition give Germany an opportunity to insist that American vessels 

' The Leucade, 2 Spinks, 228, 231. 
8 The Felicity, 2 Dod. 381. 
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bound for German or neutral ports be also convoyed and thus embroil 
the United States in the disputes between Germany and her enemies 
on the question of imports into Germany. 

A further excuse for the acts of her submarines is given in Germany's 
allegation that it would endanger the safety of the German officers and 
submarines to attempt to visit and search British vessels, and even 
neutral vessels for fear of encountering a British vessel in disguise. 
This unfortunate embarrassment does not exist through any fault of the 
neutrals who may happen to be on board a British vessel or who are law- 
fully navigating their own vessels. It arises solely by reason of the 
difficulty of adapting such an instrument of warfare as the submarine to 
the universally recognized rules applicable to the capture of merchant 
vessels. The logic of such a situation would seem to require, not that 
neutrals be punished for Germany's inability to comply with the rules, 
but that she accede to the demand of the United States and either de- 
vise means of adapting her practice to the rules or discontinue it. This 
acknowledgment by Germany of her inability to apply the rules of 
naval warfare is a conclusive verification of the statement contained in 
the American note of May 13th that "manifestly submarines cannot be 
used against merchantmen without an inevitable violation of many 
sacred principles of justice and humanity." 

From this review of the questions at issue between Germany and the 
United States and the examination of the principles involved, the con- 
clusion is unavoidable that the warfare against merchant vessels as at 
present conducted by Germany is, in the words of Mr. Bryan while 
Secretary of State, "in clear violation of universally acknowledged in- 
ternational obligations" and constitutes, in the language of Secretary 
of State Lansing, "grave and unjustifiable violations of the rights of 
American citizens." No matter how necessary such acts may be to the 
success of Germany's naval and military operations, they are, again to 
quote Secretary Lansing, "manifestly indefensible when they deprive 
neutrals of their acknowledged rights." These rights the United States 
enjoys not only under the general principles of international law, codified 
in some cases by international conventions adopted at The Hague to 
which both Germany and the United States are firmly bound, but the 
United States is specially entitled to them against Germany by virtue 
of the provisions of the treaty of 1828 between the United States and 
Prussia, which expressly stipulates that "if one of the contracting parties 
should be engaged in war with any other power, the free intercourse and 
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commerce of the subjects or citizens of the party remaining neuter with 
the belligerent powers shall not be interrupted." 

THE QUESTIONS IN DISPUTE BETWEEN THE UNITED STATES AND GREAT 
BRITAIN WITH REFERENCE TO INTERFERENCE WITH NEUTRAL TRADE 

The government of Great Britain on March 1, 1915, notified the De- 
partment of State at Washington that the German proclamation of a 
war zone and its enforcement by submarines through indiscriminate 
destruction, instead of by regulated capture, with the object of prevent- 
ing commodities of all kinds, including food for the civil population, 
from reaching or leaving the British Isles or northern France had forced 
Great Britain and France to take retaliatory measures to prevent 
commodities of any kind from reaching or leaving Germany, by detain- 
ing and taking into port ships carrying goods of presumed enemy des- 
tination, ownership or origin. These measures would be enforced with- 
out risk to neutral ships or to neutral noncombatant lives and in strict 
observance of the dictates of humanity. The vessels and cargo would 
not be confiscated unless they were otherwise liable to condemnation. 

The United States promptly, on March 5, 1915, interrogated the 
British and French Governments as to the meaning of this declaration. 
It pointed out that the right to prevent commodities of any kind from 
reaching or leaving Germany appertained to a state of blockade which, 
in this case, had not been declared, while the announcement that the 
vessels and cargoes would not be confiscated for attempting to enter 
or leave Germany indicated a treatment as if no blockade existed. In this 
paradoxical situation the United States declared that neutrals had no 
standard by which to measure their rights and insisted that the declar- 
ing powers assert whether they rely upon the rules covering blockade or 
the rules applicable when no blockade exists. It also pointed out that 
the announcement that vessels or cargoes detained for attempting to 
enter Germany would not be confiscated unless otherwise liable to con- 
demnation indicated that the rules of contraband were to be applied to 
the cargoes detained. Attention was called to the fact, however, that 
the rule covering noncontraband articles carried in neutral bottoms, re- 
quires that the cargoes be released and the ships allowed to proceed. 
According to the announcement, however, the ships were not to be 
allowed to proceed to their destination, and the United States inquired 
what was to be done with innocent and conditional contraband cargoes? 



